
As the name suggests, ADRHOC is an organization
formed for the promotion of Alternate Dispute
Resolution in India. ADR is an extensive field
having a variety of alternatives for individuals
willing to resolve their disputes to choose from,
ranging from Arbitration, Mediation, conciliation,
negotiation, etc. It is becoming a widely accepted
mode of dispute resolution. The organization aims
to create awareness, facilitate extensive research
and explore possible career options in the field of
ADR. The organization regularly conducts
national/international webinars, conferences,
panel discussions with eminent industry experts,
certificate courses and provides internships. We
are a one-stop avenue for all the ADR aspirants.

International Summer School on
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The NCLT (National Company Law Tribunal) in the case of
Sodexo India Service (P) Ltd. v. Chemizol Additives (P) Ltd. [2],
held that the “Insolvency & Bankruptcy Code(IBC) would not
allow the Adjudicating Authority, except the Financial Creditors
or the Operational Creditors which were attempting to initiate
the Corporate Insolvency Resolution Process, to carry out a
rotating investigation into the corporate liability issue or
insolvency aspect.” A petition instructing the Respondent to
make an attempt to solve an outstanding debt, failing which the
appellant is free to exercise the Arbitration Clause in the
agreement, was disposed of by the Adjudicating Authority i.e.
NCLT.

The Tribunal further noted that “The Adjudicating Authority
would not have any reason to conclude a debt-related dispute in
connection with the severity of the debt, without a pre-existing
dispute arising from the Corporate Debtor or having proven that
Arbitration in the operational debt was pending in respect of the
Corporate Debtor allegedly committed default.” The Tribunal
found the Adjudicating Authority in error by observing that its
action was justified by the concept of ease of doing business,
irrespective of the fact that such power was not available to it,
contradicting the objective of the legislation. Therefore, the
Tribunal instructed the Adjudicating Authority to issue an
admission order while granting the appeal and setting aside the
contested order.

The ICC International Court of Arbitration (ICC) and the
Singapore International Arbitration Centre (SIAC) have
secured Permanent Arbitration Institution (PAI) status
from the Council for the Development of the Arbitration
Process, a department of the Russian Federation’s
Ministry of Justice [1], broadening the scope of disputes
they can administer and strengthening enforcement of
their Awards. PAI status offers several advantages
including the authority to administer international
arbitration in the territory of Russia, and decision within
the jurisdiction of the organisation can more easily be
implemented in Russia, and the potential of enforcement
being recognized as an Ad Hoc Award is being removed.
Previously, the Vienna International Arbitration Centre
(VIAC) and the Hong Kong International Arbitration
Centre (HKIAC) had secured the same status.
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on 21st May 2021, a digital platform named I-Neutral
Jamaica [3], developed by Jamaica International
Arbitration Centre Limited’s (JAIAC) was declared as
the first and the only dispute resolution platform in
the Western Hemisphere. I-Neutral has acquired the
capability to implement a full-scale application for
domestic and international conflicts, offering an
effective third-party-assisted solution to conflicts
without the need to enter courts. The digital
platform offers services that include mediation,
conciliation, contract renegotiation, neutral
evaluation, awarding of awards, arbitration and
restorative judgment by a panel of skilled national
and international arbitrators. This platform also
authorizes the arbitration of foreign attorneys. This
platform is yet another major breakthrough for the
enterprises of Jamaica and the company of Jamaica in
general.

Under the Private Justice System (Alternative Dispute Resolution
or ADR Mechanism), Jupitice Justice Technologies has created the
Word’s First Private Digital Court (powered by Blockchain and
Artificial Intelligence) on 14th May 2021 [4]. This places India at the
forefront of innovations in Legal Technology. The startup has
collected ADR professionals across the globe to form its own
“marketplace’. It is not only easy for ordinary people to resolve
their cases outside the competence of the court but also for the
MSMEs to resolve their cross-border disputes without any barriers
to compliance with jurisdiction. Even an online arbitration Award
on the Jupitice platform can be legally enforced as a court decree
as any other arbitration Award. 

Jupitice offers various Innovative and re-imagined Online ADR
Services i.e. Arbitration Services, Conciliation Services, Mediation
Services, Negotiation Services, and Early Neutral Evaluation
Services, etc by leveraging Tailor Made Panel- “Boutique Global
Neutral Panels”, professionally set up Private Digital Court and
Jupitice Procedural Rules, UNCITRAL Arbitration Rules and
Leading Non Jupitice Procedural Rules. 
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In the recent case of Uttar Pradesh Power Transmission
Corporation Ltd. & Anr v. CG Power and Industrial Solutions
Ltd. & Anr [5], the order that allowed the setting aside of
letters issued by the executive engineer, Unnao UPPTCL
setting aside Labour Cess amounting to Rs.2,60,68,814/-,
under Sections 3 sub-section (1) and (2) of the Building and
Other Construction Workers' Welfare Cess Act, 1996, read
with Rules 3 and Rule 4 (1), (2) (3) and (4) of the Building and
Other Construction Workers Welfare Cess Rules, 1998, and
also Section 2 (1)(d), (g) and (i) of the Building and Other
Construction Workers (Regulation of Employment and
Condition of Service) Act, 1996 was challenged. 

The Supreme Court stated that despite the existence of an
arbitration clause, the petitioner has not opposed the writ
petition on the ground of the existing arbitration clause and it
does not restrict the Court from entertaining a writ petition,
particularly wherein the petition seeks the enforcement of a
fundamental right, where there is a failure of principles of
natural justice, where the challenged orders are without any
jurisdiction or the authority of the act has been challenged.

The dispute between Cairn Energy and the Indian
Government goes back in time. Cairn Energy had invested in
India's oil and gas sector in 1994. Around 2006-2007 it
transferred shares of Mangala Oil Field in Rajasthan to Cairn
India. India imposed a retrospective tax on Cairn right after
this share transfer and Cairn rejected paying the same. 

A series of developments around the dispute took place
after this, Cairn initiated an international arbitration to
challenge India's imposition of retrospective tax in the
Permanent Court of Arbitration at Hague which ruled in the
favour of Cairn in December 2020, causing India to owe
Cairn 1.2 billion along with the cost and interest till date.
While Cairn pressured India into submitting, by asserting its
willingness to seize India’s foreign assets, India has proved
itself just as adamant on not honouring the arbitral award, a
depiction of this is the appeal filed by the Indian
government on 23rd March 2021 against the verdict in
favour of Cairn and sought stay on the enforcement of the
arbitral award by Cairn as well  based on the fact that it is
India’s sovereign right to tax an entity and on grounds of tax
avoidance by Cairn Energy. 
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The case of MISC Berhard v. Cockett Marine Oil (Asia) Pvt. Ltd, 
 [7] concerns a breach of a contract that had been entered into
by two companies, namely– MISC Berhard, a Malaysian Company
that had invited tenders for the purpose of securing the supply
of bunkers, and Cockett Marine Oil (Asia) Pte Ltd., a Singaporean
company which had successfully placed a bid for the said
tenderly. The initial contract was rescinded and subsequently, a
new contract was entered into by the parties due to certain
reasons inconsequential to the case in hand. Subsequently, MISC
initiated legal proceedings in the Malaysian High Court for the
breach of the first contract entered into by the two parties. 

However, a dispute arose as to the determination of the court
with competent jurisdiction due to the fact that on one hand –
the final agreement provided that any dispute shall be subject to
the jurisdiction of Malaysian Courts; & on the other hand-
Cockett’s negotiating correspondences, leading-up to the final
agreement with MISC, contained a hyperlink to its standard
terms - according to which any dispute was to be governed by
English law and a London Maritime Arbitrator’s Association
(LMAA) Arbitration clause seated in London. 
 
After having perused the English as well as Malaysian position on
the issue, the Malaysian High Court ruled that the present
contract is governed by the initial terms and conditions – as set
forth by MISC and subsequently the dispute falls within the
jurisdiction of Malaysian courts, and not subject to English
Courts of LMAA. 

Further, the Malaysian court went ahead and granted an anti-
arbitration injunction against the LMAA proceedings while
holding that the present case satisfies the touchstone of
American Cyanamid case.

 In April 2021, Cairn offered India a way out by choosing to
forego 500 million USD and invest it into India’s oil and gas
projects if India honors the arbitral award and returns the
losses, However India’s position on it still remained and on
May 7th the Indian government directed the state borrowers
to withdraw funds from their foreign currency accounts so
as to prevent them from being seized by Cairn. The latest
development of this ongoing dispute has been the suit filed
against Air India, India’s national airline by Cairn to further
pressurise India on May 15, 2021. [6]
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In the recent case of Manek & Ors. v. IIFL Wealth (UK) Ltd &
Ors. [8], EAGM Ventures (India) Private Ltd., the appellants, 
 alleged that they have been tricked into selling their
minority-shareholding in “Hermes’- an Indian company, to
the majority share-holders of “Hermes”- i.e. Great Indian
Retail Private Ltd. (GIR), the representative of which had
made certain fraudulent and false representations to the
appellants to have them transfer their minority share-
holding for cheap prices, and thereafter sold the same for
huge profits.

 The English Court then had to establish the nature of the
Share Purchase Agreement (SPA) entered into between the
Appellants and the Respondents for the purpose of
determining the arbitrability of the matter at hand. The
Appellants argued that the present matter is not within the
scope of arbitration due to the fact that the SPA was signed
by the representative of the majority share-holder company
in capacity as Directors of the “GIR”, whereas the matter at
hand pertains to their personal conduct. The opposite
stance is adopted by the Respondents. The court for this
purpose referred to the definition of “GIR” provided for in
the SPA and determined that “GIR” could have only acted
through individuals and that the Respondents, individually
named in the dispute – i.e. representative of GIR, acted in
the mere capacity of Directors of GIR, and they had no
personal rights and liabilities. The court further held that
since the present matter concerns their actions as
individuals and not as Directors, the present situation does
not trigger an arbitration agreement.

In a recent case of Civil Mining & Construction PTY Ltd
(CMC) v. Cheshire Contractors Ltd [9], (Cheshire), which was
appointed by the Department of Transport and Main roads
(TMR) for road works construction, appointed Cheshire
contractors as a sub-contractor for certain civil engineering
work. Cheshire contractors were further made to submit a
letter on which CMC could base a latent condition claim
against TMR. Cheshire submitted the same and also
submitted a claim for relief for the latent condition.
However, this claim was rejected by CMC stating that Clause
2.1.1 of the Contract’s General Conditions [which asserted
that the sub-contractor (Cheshire)] assumes all the risks,
contingencies, and other circumstances that might affect its
performance. 
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This led to a dispute between the two where Cheshire
argued that CMC was estopped from rejecting Cheshire’s
claims. CMC instead of providing a defense filed the present
application arguing that the presence of an arbitration
clause necessitates that any dispute or difference arising
between the parties be referred to arbitration. Cheshire
argued that the arbitration clause of their subcontract fails
to define the disputes or differences to which it refers by
reference to any identified legal relationship and hence it
cannot be an arbitration agreement.

 The Court ruled in favor of CMC stating that even though
the arbitration clause did not by itself define disputes or
differences arising between the parties, the clause must be
interpreted in the broader context of the subcontract as a
whole, the arbitration clause did not restrict types of
disputes that can be referred to arbitration, even though the
conduct Cheshire relied upon arose outside the contract,
the conduct arose out of the commercial transaction caused
by the subcontract. These features compel the conclusion
that Cheshire’s claim has been brought in a matter that is
subject to an arbitration agreement. This is the first time a
case dealt with whether an arbitration agreement was too
broadly drafted making it unenforceable compared to the
usual case wherein the issue related to whether the
arbitration agreement is wide enough to involve the dispute.
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Thank you for reading! 
We look forward to your valuable comments

& 
suggestions! 

+91 96696 74398
adrhocbulletin@gmail.com
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